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Abstract: The German Court referred a question to the ECJ on
whether a German law which required private electricity suppliers to
purchase a proportion of their supply from renewable sources at
guaranteed minimum prices which exceeded the true market value
and, further, required the suppliers to bear the consequent costs
without passing them on to consumers, constituted unlawful state
aid to the electricity producers pursuant to the EC Treaty Art.92(1)
(now, after amendment, Art.87 EC) or an unlawful interference with
intra Community trade pursuant to Art.30 (now, after amendment,
Art.28 EC).

Held, giving a preliminary ruling, that (1) in order to constitute a state
aid for the purposes of Art.92(1), only those advantages accruing
either indirectly or directly via state resources were relevant. In the
instant case, the obligation to purchase did not involve any direct or
indirect transfer of state resources to the producers and neither did
the requirement that the supply companies bear the costs incurred
as a consequence of the obligation. Accordingly, the legislation in
question did not constitute an unlawful state aid to the electricity
production companies, and (2) whilst the legislation in question
could potentially amount to a quantitative restriction having the effect
of hindering intra Community trade, it was vital to have regard to the
objectives of the provision and the distinguishing characteristics of
the electricity supply industry. Having regard to the priority
Community objective of encouraging renewable energy sources as
an aid to combating climate change and the difficulty of establishing
the source of electricity once it was part of the system used for
transmission, the provisions in question were not incompatible with
Art.30.
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1977-03-22

Procureur du Roi v Dassonville (8/74)

[1974] E.C.R. 837; [1974] 2 C.M.L.R. 436; [1975] F.S.R. 191; ECJ;
1974-07-11
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Lorenz (Gebr) GmbH v Germany (120/73)

[1973] E.C.R. 1471; ECJ; 1973-12-11

Bollmann v Hauptzollamt Hamburg Waltershof (62/72)

[1973] E.C.R. 269; ECJ; 1973-03-01

Key Cases Citing Applied

Union de Televisiones Comerciales Asociadas (UTECA) v
Administracion General del Estado (C-222/07)

[2009] E.C.R. I-1407; [2009] 3 C.M.L.R. 2; ECJ (2nd Chamber);
2009-03-05

Pearle BV v Hoofdbedrijfschap Ambachten (C-345/02)

[2004] E.C.R. I-7139; [2004] 3 C.M.L.R. 9; ECJ (1st Chamber);
2004-07-15

All Cases Citing Mentioned by

Martin Y Paz Diffusion SA v Depuydt (C-661/11)

[2014] E.T.M.R. 6; ECJ (3rd Chamber); 2013-09-19

Mentioned by

Daiichi Sankyo Co Ltd v DEMO Anonimos Viomikhaniki kai Emporiki
Etairia Farmakon (C-414/11)

[2014] Bus. L.R. 1; ECJ (Grand Chamber); 2013-07-18

Mentioned by

Doux Elevage SNC v Ministere de l'Agriculture, de l'Alimentation, de
la Peche, de la Ruralite et de l'Amenagement du territoire
(C-677/11)

[2013] 3 C.M.L.R. 42; ECJ (5th Chamber); 2013-05-30

Mentioned by

Bouygues SA v European Commission (C-399/10 P)

[2013] 3 C.M.L.R. 6; ECJ (Grand Chamber); 2013-03-19

Mentioned by

Allianz Hungaria Biztosito Zrt v Gazdasagi Versenyhivatal (C-32/11)

[2013] 4 C.M.L.R. 25; ECJ (1st Chamber); 2013-03-14

Mentioned by

Azienda Sanitaria Locale di Lecce v Ordine degli Ingegneri della
Provincia di Lecce (C-159/11)

[2013] P.T.S.R. 1043; [2013] 2 C.M.L.R. 17; ECJ (Grand Chamber);
2012-12-19

Mentioned by

Banco Espanol de Credito SA v Calderon Camino (C-618/10)

[2012] 3 C.M.L.R. 25; [2013] C.E.C. 182; ECJ (1st Chamber);
2012-06-14

Mentioned by
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Dominguez v Centre informatique du Centre Ouest Atlantique
(C-282/10)

[2012] 2 C.M.L.R. 14; [2012] I.R.L.R. 321; [2012] I.C.R. D23; ECJ
(Grand Chamber); 2012-01-24

Mentioned by

Voogsgeerd v Navimer SA (C-384/10)

[2012] I.L.Pr. 16; ECJ (4th Chamber); 2011-12-15

Mentioned by

eDate Advertising GmbH v X (C-509/09)

[2012] Q.B. 654; [2012] 3 W.L.R. 227; [2012] C.E.C. 837; [2012]
I.L.Pr. 8; [2012] E.M.L.R. 12; ECJ (Grand Chamber); 2011-10-25

Mentioned by

Stichting Natuur en Milieu v College van Gedeputeerde Staten van
Groningen (C-165/09)

[2011] 3 C.M.L.R. 21; ECJ (1st Chamber); 2011-05-26

Mentioned by

European Commission v Spain (C-306/08)

[2011] 3 C.M.L.R. 43; ECJ (3rd Chamber); 2011-05-26

Mentioned by

Haribo Lakritzen Hans Riegel BetriebsgmbH v Finanzamt Linz
(C-436/08)

[2011] S.T.C. 917; [2011] 2 C.M.L.R. 37; [2011] B.T.C. 645; [2011]
S.T.I. 528; ECJ (3rd Chamber); 2011-02-10

Mentioned by

Yellow Cab Verkehrsbetriebs GmbH v Landeshauptmann von Wien
(C-338/09)

[2011] 2 C.M.L.R. 23; ECJ (3rd Chamber); 2010-12-22

Mentioned by

Padawan SL v Sociedad General de Autores y Editores de Espana
(SGAE) (C-467/08)

[2011] E.C.D.R. 1; [2011] F.S.R. 17; ECJ (3rd Chamber);
2010-10-21

Mentioned by

McB v E (C-400/10 PPU)

[2011] Fam. 364; [2011] 3 W.L.R. 699; [2011] All E.R. (EC) 379;
[2011] I.L.Pr. 24; [2011] 1 F.L.R. 518; [2011] 2 F.C.R. 382; [2011]
Fam. Law 8; ECJ (3rd Chamber); 2010-10-05

Mentioned by

Criminal Proceedings against Engelmann (C-64/08)

[2011] 1 C.M.L.R. 22; ECJ (4th Chamber); 2010-09-09

Mentioned by

Stoss v Wetteraukreis (C-316/07)
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[2011] All E.R. (EC) 644; [2011] 1 C.M.L.R. 20; ECJ (Grand
Chamber); 2010-09-08

Mentioned by

Winner Wetten GmbH v Burgermeisterin der Stadt Bergheim
(C-409/06)

[2011] 1 C.M.L.R. 21; ECJ (Grand Chamber); 2010-09-08

Mentioned by

Carmen Media Group Ltd v Land Schleswig-Holstein (C-46/08)

[2011] All E.R. (EC) 688; [2011] 1 C.M.L.R. 19; ECJ (Grand
Chamber); 2010-09-08

Mentioned by

Caja de Ahorros y Monte de Piedad de Madrid v Asociacion de
Usuarios de Servicios Bancarios (Ausbanc) (C-484/08)

[2010] 3 C.M.L.R. 43; ECJ (1st Chamber); 2010-06-03

Mentioned by

Blanco Perez v Consejeria de Salud y Servicios Sanitarios
(C-570/07)

[2010] 3 C.M.L.R. 37; [2011] C.E.C. 175; ECJ (Grand Chamber);
2010-06-01

Mentioned by

E Friz GmbH v Von der Heyden (C-215/08)

[2010] 3 C.M.L.R. 23; ECJ (1st Chamber); 2010-04-15

Mentioned by

Gielen v Staatssecretaris van Financien (C-440/08)

[2010] S.T.C. 1053; [2010] 3 C.M.L.R. 15; [2010] S.T.I. 793; ECJ
(1st Chamber); 2010-03-18

Mentioned by

Alassini v Telecom Italia SpA (C-317/08)

[2010] 3 C.M.L.R. 17; ECJ (4th Chamber); 2010-03-18

Mentioned by

Transportes Urbanos y Servicios Generales SAL v Administracion
del Estado (C-118/08)

[2011] All E.R. (EC) 467; [2010] 2 C.M.L.R. 39; [2010] C.E.C. 1163;
ECJ (Grand Chamber); 2010-01-26

Mentioned by

Zentrale zur Bekampfung unlauteren Wettbewerbs eV v Plus
Warenhandelsgesellschaft mbH (C-304/08)

[2011] All E.R. (EC) 338; [2011] 1 All E.R. (Comm) 658; [2010] 2
C.M.L.R. 24; ECJ (1st Chamber); 2010-01-14

Mentioned by

Proceedings Concerning Kadzoev (C-357/09 PPU)

[2010] Q.B. 601; [2010] 3 W.L.R. 477; [2010] All E.R. (EC) 1003;
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[2009] E.C.R. I-11189; ECJ (Grand Chamber); 2009-11-30

Mentioned by

Filipiak v Dyrektor Izby Skarbowej w Poznaniu (C-314/08)

[2010] All E.R. (EC) 168; [2009] E.C.R. I-11049; [2010] 2 C.M.L.R.
11; ECJ (3rd Chamber); 2009-11-19

Mentioned by

Zurita Garcia v Delegado del Gobierno en la Region de Murcia
(C-261/08)

[2009] E.C.R. I-10143; [2010] 2 C.M.L.R. 1; ECJ (3rd Chamber);
2009-10-22

Mentioned by

Acoset SpA v Conferenza Sindaci e Presidenza Prov Reg ATO
Idrico Ragusa (C-196/08)

[2009] E.C.R. I-9913; [2010] 1 C.M.L.R. 35; ECJ (3rd Chamber);
2009-10-15

Mentioned by

Gaz de France - Berliner Investissement SA v Bundeszentralamt fur
Steuern (C-247/08)

[2010] S.T.C. 1519; [2009] E.C.R. I-9225; [2010] 1 C.M.L.R. 22;
[2010] S.T.I. 1517; ECJ (1st Chamber); 2009-10-01

Mentioned by

Gottwald v Bezirkshauptmannschaft Bregenz (C-103/08)

[2009] E.C.R. I-9117; [2010] 1 C.M.L.R. 25; ECJ (1st Chamber);
2009-10-01

Mentioned by

Budejovicky Budvar Narodni Podnik v Rudolf Ammersin GmbH
(C-478/07)

[2009] E.C.R. I-7721; [2009] E.T.M.R. 65; ECJ (Grand Chamber);
2009-09-08

Mentioned by

Mono Car Styling SA v Odemis (C-12/08)

[2009] E.C.R. I-6653; [2009] 3 C.M.L.R. 47; [2010] C.E.C. 65; ECJ
(4th Chamber); 2009-07-16

Mentioned by

Gomez-Limon Sanchez-Camacho v Instituto Nacional de la
Seguridad Social (INSS) (C-537/07)

[2009] E.C.R. I-6525; [2009] 3 C.M.L.R. 41; [2010] C.E.C. 133; ECJ
(3rd Chamber); 2009-07-16

Mentioned by

Ruffler v Dyrektor Izby Skarbowej we Wroclawiu Osrodek
Zamiejscowy w Walbrzychu (C-544/07)

[2009] S.T.C. 1464; [2009] E.C.R. I-3389; [2009] 3 C.M.L.R. 20;
[2009] S.T.I. 1597; ECJ (3rd Chamber); 2009-04-23
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Mentioned by

VTB-VAB NV v Total Belgium NV (C-261/07)

[2010] All E.R. (EC) 694; [2009] E.C.R. I-2949; [2009] 3 C.M.L.R. 17
; ECJ (1st Chamber); 2009-04-23

Mentioned by

Hartlauer Handelsgesellschaft mbH v Wiener Landesregierung
(C-169/07)

[2009] E.C.R. I-1721; [2009] 3 C.M.L.R. 5; [2009] C.E.C. 940; ECJ
(Grand Chamber); 2009-03-10

Applied

Union de Televisiones Comerciales Asociadas (UTECA) v
Administracion General del Estado (C-222/07)

[2009] E.C.R. I-1407; [2009] 3 C.M.L.R. 2; ECJ (2nd Chamber);
2009-03-05

Mentioned by

Apis-Hristovich EOOD v Lakorda AD (C-545/07)

[2009] Bus. L.R. 1554; [2009] E.C.R. I-1627; [2009] 3 C.M.L.R. 3;
[2009] E.C.D.R. 13; ECJ (4th Chamber); 2009-03-05

Mentioned by

Michaniki AE v Ethniko Simvoulio Radiotileorasis (C-213/07)

[2008] E.C.R. I-9999; [2010] 1 C.M.L.R. 43; ECJ (Grand Chamber);
2008-12-16

Mentioned by

Zablocka-Weyhermuller v Land Baden-Wurttemberg (C-221/07)

[2008] E.C.R. I-9029; [2009] 1 C.M.L.R. 37; ECJ (4th Chamber);
2008-12-04

Mentioned by

Eckelkamp v Belgium (C-11/07)

[2008] E.C.R. I-6845; [2008] 3 C.M.L.R. 44; ECJ (3rd Chamber);
2008-09-11

Mentioned by

Essent Netwerk Noord BV v Aluminium Delfzijl BV (C-206/06)

[2008] E.C.R. I-5497; [2008] 3 C.M.L.R. 32; ECJ (3rd Chamber);
2008-07-17

Mentioned by

Wiedemann v Land Baden-Wurttemberg (C-329/06)

[2008] E.C.R. I-4635; [2008] 3 C.M.L.R. 18; ECJ (3rd Chamber);
2008-06-26

Mentioned by

Skatteverket v Gourmet Classic Ltd (C-458/06)

[2008] E.C.R. I-4207; [2008] 3 C.M.L.R. 13; ECJ (4th Chamber);
2008-06-12
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Journal Articles Grid free exemption under German energy law for large-scale
energy consumers - a state aid deja vu?
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E. St. A.L. 2013, 12(1), 37-39

State resources in the case law: imputability under an
organizational perspective

EU law; Public expenditure; State aid.

E. St. A.L. 2013, 12(3), 453-463

Nationally exclusive support schemes for RES electricity
production and the free movement of goods: comment on
Advocate General Bot's opinion in the Essent Belgium case

Belgium; Certificates; EU law; Electricity transmission;
Environmental protection; Free movement of goods; Renewable
energy.

J.E.E.P.L. 2013, 10(4), 378-393

Greece: compatibility with EU state aid law of a premium feed
in tariff granted to solar energy producers under the
conditionality of the local requirement

EU law; Feed-in tariffs; Greece; Solar power; State aid.

E. St. A.L. 2012, 11(1), 14-15

Goodbye old friend: article 107's double control criterion

EU law; State aid.

E. St. A.L. 2012, 11(3), 535-538

Reducing carbon emissions in the electricity sector: a
challenge for competition policy too? An analysis of experience
to date and some suggestions for the future

Competition policy; EU law; Electricity markets; Emissions trading;
Greenhouse gas emissions; Renewable energy; State aid.

Comp. L. Rev. 2009, 6(1), 31-49

The "elusive frontier": regulation under EC state aid law

EC law; Regulation; State aid.

E. St. A.L. 2009, 8(3), 277-298

Development promotion as a secondary policy in public
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review and analysis of trade and environment cases before the
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and pitfalls.
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E.L.J. 2003, 9(1), 69-87

The leverage principle: secondary Community law as a lever for
the development of primary Community law

Community Acts; EC law; European Court of Justice; Judicial
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E.L. Rev. 2003, 28(1), 124-133

Community state aid policy and energy taxation

EC law; Energy; Environmental policy; State aid; Tax.

EC T.R. 2003, 12(4), 214-219

Free movement of goods.
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goods; Harmonisation; Tobacco products.

I.C.L.Q. 2003, 52(4), 1021-1030

National schemes supporting the use of electricity produced
from renewable energy sources and the Community legal
framework

EC law; Electricity supply industry; Quantitative restrictions;
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J. Env. L. 2002, 14(2), 209-231,

Legality of national measures to promote the procurement of
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EC law; Electricity supply industry; Quantitative restrictions;
Renewable energy; State aid.

P.P.L.R. 2002, 1, NA8-11

Principles of European internal market law: 2001 cases.

Case law; EC law; Single Market.

Y.E.L. 2002, 21, 471-487

Environmental law 2000-2001.

European Union; International environmental law.
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State aids and free movement issues for renewables.

EC law; Electricity supply industry; Quantitative restrictions;
Renewable energy; State aid.

E.L.M. 2001, 13(3), 103-104

State aids.

EC law; Electricity supply industry; Quantitative restrictions;
Renewable energy; State aid.

Env. L.M. 2001, 10(7), 5

Statutory obligation to buy at minimum price not state aid.

EC law; Electricity supply industry; Quantitative restrictions;
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EU Focus 2001, 74, 21-22

Implications of the "Preussen Elektra" judgment of the
European Court of Justice on the Community rules on state aid
and the free movement of goods.

EC law; Electricity supply industry; Quantitative restrictions;
Renewable energy; State aid.

Legal I.E.I. 2001, 28(3), 361-376

Feeding-in laws - renewable sources of energy - purchasing
obligation - minimum price - does not constitute State aid -
acceptable restriction of the internal market

EC law; Electricity supply industry; Quantitative restrictions;
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R.E.C.I.E.L. 2001, 10(3), 335-337,

Reports from international courts and tribunals: European
Court of Justice (ECJ)

EC law; Environmental protection.

Yb. Int'l Env. L. 2001, 12, 581-589

Luxembourg goes astray: finds government compulsion to
subsidise competitors allowable under Community law.

EC law; Electricity supply industry; Renewable energy; State aid.

Eu. L.F. 2000/01, 5, 312-318

Electricity - renewable sources of energy.

EC law; Electricity supply industry; Quantitative restrictions;
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